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1^74  TO  THE  MONTANA  LEGISLATIVE  CONSUMER  COMMITTEE 

FOR  THE  YEAR  1974 
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The  Montana  Consumer  Counsel  herewith  and  hereby  respectfully  submits  his 

annual  report  for  the  year  1974  pursuant  to  the  provisions  of  R.C.M.  1947,  70-707(7). 


CREATION  OF  OFFICE 

The  Montana  Consumer  Counsel  is  a  creature  of  the  Montana  Constitution  of  1972, 
which  mandated  the  legislature  to  provide  for  such  an  office  to  represent  consumer 
interests  in  hearings  before  the  Montana  Public  Service  Commission  or  any  other 
successor  agency.  The  constitution  also  spoke  to  the  funding  of  the  office. 

At  the  first  legislative  session  following  the  adoption  of  the  Montana  Consti- 
tution of  1972,  the  legislature  considered  alternatives  for  implementing  the  consti- 
tutional mandate,  and  enacted  what  is  now  signed  into  law  as  Chapter  65  of  the  Laws 
of  1972  as  the  most  acceptable  alternative.  In  so  doing,  the  legislature  elected  to 
implement  the  office  as  an  agency  of  the  Legislative  Branch  of  government  answerable 
to  a  committee  of  legislators  called  the  Legislative  Consumer  Committee  composed  of 
one  member  of  each  major  political  party  in  each  house  of  the  legislature,  which  has 
authority  to  hire  the  Consumer  Counsel  and  approve  the  staff  structure.  The  committee 
has  exerted  authority  over  projects  and  priorities  of  the  office,  major  equipment 
purchases,  leasing  of  office  space,  decisions  to  litigate  and  decisions  to  participate 
in  proceedings  conducted  by  federal  regulatory  agencies. 

In  1974,  the  Consumer  Counsel  Act  was  amended  to  lend  the  Legislative  Consumer 
Committee  more  flexibility  regarding  meeting  dates,  to  give  the  Consumer  Counsel 
more  discretion  over  what  administrative  matters  he  should  participate  in  (the 
original  Act  mandated  the  Consumer  Counsel  to  attend  all  proceedings  conducted  by 
the  Public  Service  Commission),  to  participate  in  proceedings  before  both  state  and 
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federal  regulatory  agencies  and  courts,  and  to  exercise  discovery  powers  provided 
by  the  Montana  Administrative  Procedure  Act  and  the  Montana  Rules  of  Civil  Procedure. 

Under  the  new  Constitution,  the  Montana  Administrative  Procedure  Act  and  the 
Montana  Consumer  Counsel  Act,  the  Montana  Consumer  Counsel ,  subject  to  the  approval 
of  the  Legislative  Consumer  Committee,  now  has  authority  to  proceed  through  the 
executive  branch  of  state  and  federal  government,  the  judicial  branch  of  state  and 
federal  government  and  the  legislative  branch  of  state  government  to  defend  and  advo- 
cate the  interests  of  the  transportation  and  utility  consumers  of  the  State  of 
Montana  or  substantial  elements  thereof. 

The  Montana  Consumer  Counsel  is  the  only  such  agency  enjoying  constitutional 
status.   It  is  also  the  only  such  agency  functioning  as  an  agency  of  the  legislative 
branch  of  government.  Recent  studies  disclose  that  there  are  at  least  seven  such 
agencies  executing  similar  functions  in  sister  states  and  three  consumer-type  agencies 
functioning  in  the  federal  government.  Many  other  sister  states  make  an  effort  to 
advocate  consumer  interests  in  regulatory  matters,  although  no  specific  consumer  or 
public  counsel  office  has  been  created.  Known  alternative  approaches  to  the  function 
are  appointment  of  an  attorney  for  the  public  in  major  utility  rate  matters  by  the 
regulatory  agency;  designation  of  a  member  of  the  state  attorney  general's  staff  to 
represent  the  interests  of  the  consuming  public  in  major  regulatory  matters;  appoint- 
ment of  a  consumer  counsel  by  the  governor  to  operate  as  an  agency  of  the  executive 
branch  of  state  government;  and  representing  consumer  interests  in  utility  rate 
matters  by  an  attorney  for  the  state  consumer  protection  office.  Some  questions  of 
conflict  have  arisen  in  sister  states  because  the  attorney  general's  office  sometimes 
provides  attorneys  for  both  the  regulatory  agency  and  the  consumers,  because  the 
consumer  counsel  and  the  members  of  the  regulatory  commission  are  sometimes  both 
appointed  by  the  governor,  and  because  the  interrelationship  between  the  offices 
discourages  the  consumers'  attorney  from  appealing  decisions  of  the  regulatory  agency 
if  such  action  would  otherwise  be  indicated.  Because  of  Montana's  unique  arrangement 
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for  the  regulatory  process,  those  criticisms  do  not  pertain. 

IMPLEMENTATION  OF  OFFICE 
Full  implementation  of  the  office  and  staff  and  full,  efficient  execution  of 
the  functions  and  powers  of  the  office  have  not  as  yet  been  achieved.  The  office  is 
still  in  its  formative  stages,  and  it  appears  likely  that  its  staff  structure  and 
development  of  skills  will  evolve  for  some  time  to  come.  The  position  of  Consumer 
Counsel  was  filled  by  the  hiring  of  Geoffrey  L.  Brazier,  an  attorney  from  Helena, 
Montana,  who  assumed  his  position  on  August  1,  1973  and  proceeded  deliberately  to 
hire  a  staff. 

During  the  first  four  months  of  its  existence,  the  office  was  housed  in  a  legis- 
lative committee  room  in  the  State  Capitol  Building,  but  increasing  demands  by 
governmental  agencies  for  space  and  the  approach  of  a  convened  session  of  the  legis- 
lature necessitated  a  move  to  facilities  elsewhere  in  the  city  of  Helena.  It  is  a 
stated  long-term  priority  of  the  Department  of  Administration  that  the  permanent  office 
of  Consumer  Counsel  ultimately  be  housed  in  the  State  Capitol  Building.  The  Depart- 
ment of  Administration  has  established  the  completion  and  occupation  of  an  additional 
wing  on  the  Mitchell  Building  in  the  Capitol  complex  as  the  point  of  departure  for 
returning  the  office  of  Consumer  Counsel  to  the  State  Capitol  Building,  where  it  will 
have  ready  access  to  the  state  law  library  and  other  governmental  resources,  and 
where  legislators  will  have  ready  access  to  it.  For  the  time  being,  the  Consumer 
Counsel  is  renting  space  at  330  Fuller  Avenue,  Helena,  Montana. 

A  priority  in  the  implementation  of  the  office  was  and  is  the  identification 
and  hiring  of  experts  in  the  fields  of  utility  and  transportation  accounting,  rate- 
making,  and  cost  analysis.  Toward  this  purpose,  the  committee  and  Counsel  were 
fortunate  enough  to  hire  the  services  of  Mr.  Patrick  F.  Flaherty  formerly  of 
Washington,  D.C.  as  a  transportation  cost  expert.  Mr.  Flaherty's  background  includes 
extensive  experience  with  the  Bulk  Carrier  Conference,  Inc.  of  Arlington,  Virginia; 
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John  C.  McWilliams  Transportation  Consulting;  and  the  American  Trucking  Association. 
He  was  selected  from  among  five  candidates  screened  for  personal  interviews  out  of 
over  20  applicants  for  the  position.  Mr.  Flaherty  commenced  employment  in  September, 
1974  and  his  expertise  appears  to  have  had  an  immediate  impact  upon  the  transportation 
regulatory  field  at  both  the  state  and  federal  level. 

The  Committee  and  Counsel  also  were  recently  privileged  to  retain  the  services 
of  William  M.  Johnson,  of  Helena,  Montana,  as  a  utility  cost  and  rate  expert. 
Mr.  Johnson  for  many  years  was  the  head  of  the  utility  division  of  the  Montana  Depart- 
ment of  Public  Service  Regulation,  his  employment  terminating  in  the  spring  of  1974 
upon  advice  of  his  physician.  Mr.  Johnson's  return  to  health  and  his  availability 
as  a  resource  person  came  to  the  attention  of  the  Consumer  Counsel  in  November,  1974 
and  an  agreement  for  the  hiring  of  his  services  satisfactory  to  both  parties  was 
negotiated  shortly  thereafter.  Mr.  Johnson's  grasp  of  the  subject  matter  and  his 
knowledge  of  the  history  of  regulation  of  all  regulated  utilities  in  the  State  of 
Montana  have  resulted  in  immediate  contributions  to  th'e  functions  and  effectiveness 
of  the  office  and  the  regulatory  process  and  promise  to  be  invaluable  to  the  Consumer 
Counsel  and  the  Public  Service  Commission  for  the  foreseeable  future. 

We  have  also  enjoyed  the  services  of  a  legal  secretary  with  background  in  regu- 
latory matters  who  understands  the  scheme  of  things  and  the  words  of  art  employed 
in  the  field. 

Under  statutory  authority,  the  office  has  the  option  of  hiring  other  help  as 
the  occasion  may  arise  and  finances  of  the  office  permit.  In  addition  to  the  fore- 
going experts,  the  Consumer  Counsel  has  made  extensive  use  of  the  services  of 
Mr.  William  E.  O'Leary,  of  Helena,  Montana,  who  was  the  attorney  for  the  Public 
Service  Commission  for  a  period  of  approximately  ten  years.  Mr.  O'Leary's  services 
are  confined  to  railroad  and  utility  matters.  He  anchored  the  presentation  of  the 
consumers'  case  in  a  recent  matter  involving  a  major  utility  at  both  the  regulatory 
commission  and  district  court  levels. 
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The  office  has  also  made  use  of  the  knowledge  and  ability  of  a  member  of  the 
Carroll  College  faculty  in  the  Business  Department  and  three  first-year  law  students 
from  the  University  of  Montana  Law  School  in  Missoula.  These  hirings  were  on  a 
one-time  only  basis.   It  is  not  expected  that  either  practice  will  continue  in  the 
future,  although  it  is  entirely  possible  that  services  of  individuals,  particularly 
experts,  will  be  hired  on  an  occasional  basis  as  circumstances  dictate.   In  this 
respect,  the  office  has  twice  had  occasion  to  hire  the  services  of  Mr.  George  Hess 
of  Minneapolis,  Minnesota,  a  nationally  recognized  utility  rate  expert. 

The  services  of  Montana  Quality  Commodities,  Inc.,  of  121  Third  Street  South, 
Glasgow,  Montana,  were  hired  on  a  one-time  only  basis  to  make  the  fact-finding  study 
and  report  contemplated  by  Senate  Joint  Resolution  59  of  the  second  regular  session 
of  the  Montana  Legislature  in  1974. 

Attorneys  and  cost  and  regulatory  experts  in  the  Washington,  D.C.  area  who  would 
be  available  for  hire  to  assist  in  presenting  cases  before  the  Interstate  Commerce 
Commission  and  federal  courts  under  appropriate  circumstances  have  been  identified 
and  contacted,  as  have  consumer  counsels  of  sister  states.  Their  resources  have 
been  pledged  for  appropriate  cases. 

In  addition  to  the  foregoing,  the  office  has  explored  the  availability  of  other 
employees  of  state  government  to  assist  on  appropriate  occasions  and  has  cooperated 
with  the  transportation  specialist  of  the  State  Department  of  Agriculture,  Mr.  Gene 
Carroll,  in  major  railroad  rate  cases  conducted  before  the  Montana  Public  Service 
Commission  and  the  Interstate  Commerce  Commission.   It  has  also  on  occasion  joined 
with  members  of  Montana's  congressional  delegation  and  the  Public  Service  Commission 
in  participating  in  rate  matters  coming  before  the  Interstate  Commerce  Commission. 

ACQUISITION  OF  CAPITAL  EQUIPMENT 
During  the  year  1973,  the  office  made  what  will  probably  be  its  most  extensive 
expenditure  for  capital  equipment. 
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Upon  the  hiring  of  Mr.  Flaherty,  purchases  of  additional  shelf  space  and  dic- 
tating equipment  were  made. 

Perhaps  the  most  extensive  expenditures  for  office  use  were  in  the  acquisition 
of  technical  publications  to  strengthen  the  library  facilities  of  the  office.  No 
particular  expenditures  for  capital  equipment  or  library  are  anticipated  at  this 
time.  It  is  entirely  possible  that  the  biggest  expenditure  for  the  office's  benefit 
in  the  foreseeable  future  will  be  the  cost  of  moving  the  office  back  to  the  State 
Capitol  Building.  This  expenditure  could  well  be  offset  by  savings  in  copying  equip- 
ment and  services,  since  central  copying  equipment  will  be  available  in  the  State 
Capitol  Building  on  a  metered  basis,  and  by  reduced  rent. 

EXPENDITURES 

Functions  of  the  office  are  financed  by  fees  charged  against  the  gross  operating 
revenues  of  all  companies  regulated  by  the  Public  Service  Commission.  This  approach 
to  financing  is  sanctioned  by  both  the  Constitution  and  statutes.  The  legislature 
appropriated  $80,000  per  year  for  the  functions  of  the  office  for  the  first  biennium 
of  its  existence. 

The  rate  of  the  fee  charged  is  computed  by  the  Department  of  Revenue  based  upon 
appropriations  to  the  office  of  Consumer  Counsel  and  total  gross  operating  revenues 
of  all  regulated  companies. 

Due  to  late  implementation  of  the  office,  expenditures  for  the  first  year  of 
the  biennium  were  substantially  less  than  amounts  appropriated.  Representatives  of 
the  Department  of  Administration  and  the  Department  of  Revenue  advised  that  funds 
unexpended  during  the  first  year  of  the  biennium  could  be  expended  during  the  second 
year  of  the  biennium.  With  this  rare  luxury  in  mind,  the  office  felt  at  liberty  to 
underwrite  the  expense  of  the  study  required  by  Senate  Joint  Resolution  59  and  hire 
the  services  of  law  students  for  the  summer,  as  well  as  pay  the  expense  of  travel 
of  applicants  for  the  job  of  transportation  cost  analyst  to  interviews  in  Helena 
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and  the  expense  of  moving  the  successful  applicant  and  his  family  to  Helena.  All 
of  these  expenditures  were  on  a  one-time  only  basis,  and  no  similar  experiences  are 
anticipated  in  the  foreseeable  future.  An  additional  unanticipated  expense  is  that 
for  copies  of  transcripts  of  proceedings  before  the  Public  Service  Commission,  an 
item  which  could  be  a  continuing  one  of  a  substantial  nature. 

Because  of  the  foregoing  and  because  of  the  unusual  but  necessary  expenditures 
for  professional  expert  witnesses  and  attorneys  to  represent  the  office  and  consumers 
in  the  recent  application  by  the  Montana  Power  Company  to  raise  its  rates  for  natural 
gas  service,  expenditures  for  the  second  year  of  the  biennium  are  running  substantially 
ahead  of  amounts  appropriated  and  are  anticipated  to  bring  combined  expenditures  for 
the  two  years  of  the  biennium  up  to  total  amounts  appropriated  for  those  two  years. 

The  Legislative  Consumer  Committee  has  been  regularly  favored  with  copies  of 
computer  printouts  supplied  by  the  Department  of  Administration  showing  the  current 
financial  posture  of  the  office,  with  updated  comparisons  of  anticipated  and  actual 
expenditures  for  the  operations  of  "the  office.  As  supplementary  material,  the  Consumer 
Counsel  herewith  submits  the  following  summary  of  expenditures  of  the  office  for  the 
months  of  January  through  November,  1974  inclusive. 

Salaries  $35,155.75 

Other  Compensation  1,325.00 

Benefits  3,601.26 

Contracted  Services  34,384.05 

Supplies  2,115.71 

Communications  and  Transportation  1,551.97 

Travel  5,189.11 

Rent  5,500.00 

Other  Expenses  1,239.63 

Equipment  4,455.35 

$94,517.83 
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Based  upon  experience  to  date,  and  in  contemplation  of  current  and  prospective 
salaries  and  retainer  fees  of  permanent  staff,  as-well -as  projections  for  hired 
services  of  other  attorneys  and  professional  expert  witnesses  in  appropriate  cases, 
costs  of  transcripts  of  proceedings  before  the  Public  Service  Commission,  and  travel 
involving  discovery  and  litigation  of  major  regulated  company  cases  at  both  the  state 
and  federal  levels,  it  is  anticipated  that  this  office  will  require  a  substantially 
increased  appropriation  to  function  up  to  the  standards  of  the  past  year, without  any 
consideration  given  to  expanding  the  functions  or  subjects  within  which  the  office 
would  participate.  The  variable  over  which  there  is  no  control  and  the  extent  of 
which  there  is  no  way  of  anticipating  is  the  requirement  for  expert  witness  fees  in 
major  utility  rate  cases.  We  have  been  advised  that  in  one  recent  utility  rate  case 
in  Montana  the  fee  of  a  cost-of -money  expert  witness  for  the  regulated  utility  was 
$50,000.  Since  the  customers  are  paying  for  such  witnesses  for  the  utility,  it 
appears  reasonable  to  ask  that  customers  have  the  same  quality  of  witnesses  available 
to  present  their  side  of  the  case. 

CONSUMER  COMPLAINTS 

The  title  of  the  office  is  "Consumer  Counsel".   It  is  taken  from  language  in 
the  Constitution.  This  has  lead  to  the  assumption  on  the  part  of  many  people  that 
the  functions  of  this  office  include  attending  to  problems  of  the  classic  retail 
consumer  nature.  Quite  predictably,  the  office  has  had  numerous  occasions  to  correct 
the  mistaken  assumptions  and  refer  the  complaining  party  to  the  Consumer  Affairs 
Division  of  the  State  Department  of  Business  Regulation.  No  count  was  kept  of  the 
actual  number  of  the  referrals,  but  it  is  the  impression  of  the  staff  that  at  least 
two  referrals  a  week  have  been  made. 

In  addition  to  referrals,  this  office  has  received  and  handled  75  complaints 
relating  to  matters  within  the  regulatory  field  during  the  year.  Subjects  of  com- 
plaint have  included  motor  carrier  damage  claims,  fr  eight  delays,  water  meter 
problems,  water  use  limitations,  estimated  utility  bills,  deposits  required  by 
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utilities  and  the  merits  of  authorizing  United  Parcel  Service  to  do  business  in  the 
State  of  Montana.  Many  of  the  utility-type  complaints  were  handled  in  concert  with 
the  administrator  of  the  utility  division  of  the  Public  Service  Commission. 

Experience  in  handling  complaints  relating  to  loss  and  damage  claims  lead  this 
office  to  successfully  advocate  an  amendment  to  R.C.M.  1947,  8-812  relating  to 
liability  of  inland  carriers  for  loss  during  the  1974  session  of  the  legislature. 

LITIGATION 

There  is  a  distinct  probability  that  by  the  end  of  1974  the  Consumer  Counsel 
will  have  indulged  in  more  litigation  than  he  will  in  any  future  year.  There  are 
five  cases  pending  in  the  District  Court  of  Lewis  and  Clark  County  and  there  is  a 
possibility  that  authority  will  be  sought  to  file  another  action  before  the  end  of 
the  year. 

Most  cases  involve  the  question  of  whether  constitutional  bill  of  rights  protec- 
tions and  the  Montana  Administrative  Procedure  Act  apply  to  proceedings  conducted  by 
the  Montana  Public  Service  Commission.  To  date  there  appears  to  be  a  great  deal  of 
reluctance  on  the  part  of  the  incumbent  Commission  and  some  members  of  its  staff  to 
give  cognizance  to  the  Montana  Administrative  Procedure  Act  and  effect  to  the 
citizens'  right  of  participation  and  right  to  know  articulated  in  Sections  8  and  9 
of  Article  II  of  the  Montana  Constitution  of  1972.  The  cases  litigated  by  no  means 
reflect  the  incidence  in  which  the  Commission's  failure  to  embrace  the  constitutional 
and  statutory  safeguards  was  made  an  issue.  The  cases  involve  either  classic 
incidents  in  which  issues  are  clearly  defined  or  substantial  amounts  of  money  to 
consumers  are  involved.  Every  case  has  the  potential  of  resulting  in  a  judgment 
clarifying  the  applicable  substantive  or  procedural  law.  Two  cases  invoke  issues  of 
the  sufficiency  of  justification  submitted  for  the  relief  applied  for.  One  case 
involves  an  issue  whether  the  Commission  can  authorize  the  closing  of  a  railroad 
station  located  in  a  town  which  is  a  county  seat  or  has  over  1,000  population  in 

-9- 


view  of  R.C.M.  1947,  72-627. 

The  litigation  involving  the  Montana  Power  Company  involved  approximately 
$12  million  a  year  to  Montana  consumers,  and  at  one  stage  of  the  litigation,  issues 
were  injected  which  had  the  potential  of  raising  the  cost  to  consumers  to  over 
$25  million  a  year.  Cases  of  that  magnitude  obviously  require  added  emphasis  and 
increased  detail.  It  is  the  position  of  the  Consumer  Counsel  and  associated  counsel 
that  issues  raised  are  of  significance.  In  addition  to  emphasizing  the  fair  hearing 
aspects  of  the  Commission's  proceedings  under  the  guidelines  of  the  Montana  Adminis- 
trative Procedure  Act  and  the  Commission's  own  rules  of  practice  adopted  pursuant 
thereto,  the  constitutionality  of  the  automatic  adjustment  clause  approach  to  utility 
rate  regulation  was  challenged.  Issue  was  also  taken  whether  certain  increased 
costs  of  Montana  natural  gas  were  reasonable  and  prudent  under  the  circumstances 
and  whether  they  resulted  in  utility  service  "used  and  useful"  to  Montana  consumers. 
That  particular  case  generated  more  publicity  than  any  others  involving  the  office. 
As  of  this  writing,  it  has  not  been  decided  by  the  district  court. 

The  first  case  filed  by  the  Consumer  Counsel  in  the  year  1974  was  from  a  motor 
carrier  rate  increase  hearing.  The  main  issue  raised  was  whether  jurisdictional 
error  occured  because  the  carrier  failed  to  file  tariff  sheets  with  its  initial 
application  as  expressly  required  by  applicable  statutes  and  whether  prejudicial 
error  occured  when  the  Commission  made  an  order  not  supported  by  findings  and  con- 
clusions and  failed  to  notify  interested  parties  of  its  decision,  which  came  to  the 
attention  of  the  Consumer  Counsel  four  months  after  the  order  was  made.   In  layman's 
terms,  the  issues  are  whether  the  express  provisions  of  the  Motor  Carrier  Act  and 
the  Administrative  Procedure  Act  mean  anything.  If  they  do  not,  the  legislature 
should  be  advised  of  that  circumstance. 

One  of  the  side  aspects  of  that  case  is  that  it  has  been  pending  for  many 
months  awaiting  the  filing  of  transcript  of  the  administrative  hearings  by  the  court 
reporter  for  the  Commission.  This  experience  is  similar  to  experiences  in  another 

-10- 


case  and  suggests  that,  because  of  the  delay,  the  carrier  involved  in  the  particular 
hearing  under  litigation  has  the  advantage  because  the  issues  will  be  stale  by  the 
time  the  transcript  of  proceedings  is  filed.  For  example,  in  this  particular  case, 
the  issue  as  to  the  applicability  of  the  Administrative  Procedure  Act  likely  will 
be  decided  in  the  Montana  Power  Company  case  under  litigation  which  was  filed  with 
the  court  some  six  months  after  the  motor  carrier  case. 

Another  case  involving  the  Consumer  Counsel  was  one  in  which  he  intervened  on 
behalf  of  shippers  and  consumers  in  the  Philipsburg  area  with  respect  to  propriety 
of  proceedings  leading  to  the  transfer  of  major  motor  carrier  authority.  In  that 
case,  it  was  the  contention  of  the  Consumer  Counsel  that  license  transfers  are  not 
proper  unless  the  consuming  public  is  given  notice  and  an  opportunity  for  hearing 
before  approval  of  the  proposed  transfer.  It  has  come  to  the  attention  of  this 
office  that  its  contentions  have  considerable  merit,  because  there  have  been  at 
least  five  (5)  transfers  of  major  operating  authority  in  the  recent  years  without 
such  circumspection.  The  transportation  service  in  many  cases  has  declined  after- 
wards. This  suggests  the  conclusions  that  there  has  been  speculation  with  respect 
to  operating  authorities  and  that  there  hasn't  been  enough  attention  given  to 
safeguarding  the  shipping  public  against  the  loss  of  transportation  service  as  a 
result  of  such  transfers. 

The  Consumer  Counsel  has  filed  a  Petition  for  Judicial  Review  of  an  order  of 
the  Commission  authorizing  a  railroad  station  closing  in  Boulder.  One  issue  in  the 
case  is  the  constitutionality  and  applicability  of  R.C.M.  1947,  72-627  to  station 
closings  in  county  seats  and  in  cities  and  towns  having  a  population  of  over  1,000. 
An  added  issue  is  the  propriety  of  justification  offered  for  closing  the  facilities 
by  the  rail  carrier. 

The  Montana  Consumer  Counsel  has  also  requested  its  governing  committee  for 
authority  to  litigate  the  question  whether  the  Montana  Administrative  Procedure  Act 
and  the  new  constitutional  provisions  repeal  procedural  guidelines  set  forth  in  the 
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Public  Utilities  Act  with  respect  to  authorizing  regulated  utilities  to  raise  rates 
to  its  customers  without  notice  and  hearing.  This  seems  basic.   If  the  Commission 
can  take  such  action,  then  the  Montana  Administrative  Procedure  Act  means  nothing. 
That  circumstance  should  be  called  to  the  attention  of  the  legislature  so  that  it  can 
consider  the  merits  of  taking  remedial  action. 

As  of  this  writing,  the  Montana  Consumer  Counsel  has  also  filed  a  request  for  a 
rehearing  in  a  case  in  which  the  Commission  not  only  reversed  itself  and  granted 
a  rate  increase  to  a  tariff  bureau,  but  in  so  doing,  changed  rates  involving  four 
(4)  carriers  operating  under  tariffs  that  were  never  a  part  of  the  hearing  and 
considered  evidence  ex  parte  without  giving  the  Consumer  Counsel  or  other  interested 
persons  an  opportunity  to  participate  and  challenge  that  evidence.  Moreover,  the 
circumstances  suggest  there  may  be  an  issue  regarding  propriety  of  the  existence  of 
tariff  bureaus  under  the  Montana  law.  The  Commission  has  not  deliberated  on  the 
merits  of  the  request  for  rehearing.  It  is  assumed  that  the  request  will  be  denied, 
in  which  event  authority  from  the  Committee  to  challenge  the  propriety  of  the  Com- 
mission's action  will  be  requested. 

ADMINISTRATIVE  HEARINGS 
Prior  to  July  1,  1974,  under  statutory  mandate,  it  was  incumbent  upon  the  Consumer 
Counsel  to  attend  all  hearings  conducted  by  the  Commission.  The  statutory  mandate 
proved  to  be  self-defeating,  because  its  effect  was  to  burden  the  Consumer  Counsel 
with  attending  many  hearings  involving  minor  motor  carrier  authorities  necessitating 
the  expenditure  of  time  and  travel  money  to  observe  proceedings  which  were  almost 
perfunctory  in  nature,  such  as  granting  authority  to  haul  garbage  to  a  sanitary  land 
fill  dump  in  some  small  community.  Experience  also  taught  that  the  subject  matter 
is  in  a  competitive  field  and  that  where  competition  is  truly  involved,  the  competing 
carriers  hire  the  services  of  counsel  who  ask  the  same  questions  on  cross-examination 
that  the  Consumer  Counsel  would  otherwise  be  inspired  to  ask. 
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Although  all  applications  made  to  the  Commission  for  affirmative  relief  that 
come  to  the  attention  of  the  Consumer  Counsel  are  evaluated  and  monitored,  the 
Counsel  has  tended  to  refrain  from  involvement  in  cases  related  to  applications  for 
motor  carrier  authority,  applications  for  authority  to  increase  the  water  rates  in 
small  communities  and  applications  to  increase  rates  for  pipeline  carriers. 

The  administrator  of  the  utility  division  of  the  Commission  has  been  most 
cooperative  in  exploring  procedures  whereby  the  Consumer  Counsel  may  be  made  aware 
of  all  applications  for  affirmative  relief  that  are  assigned  to  the  utility  division, 
whereas  the  same  degree  of  cooperation  has  not  pertained  with  respect  to  transportation 
administrators  for  the  Commission.  At  any  rate,  this  office  is  pursuing  internal 
cooperative  procedures  whereby  all  regulatory  matters  that  are  filed  with  the 
Commission  come  to  the  attention  of  the  Consumer  Counsel. 

With  respect  to  proceedings  before  federal  agencies,  both  the  Federal  Power 
Commission  and  the  ICC  have  been  requested  to  put  this  office  on  the  mailing  list 
to  receive  notice  of  all  matters  of  interest  to  Montana  consumers.  The  Federal 
Register  which  contains  notices  and  orders  issued  by  federal  regulatory  agencies 
has  been  subscribed  to.  The  effectiveness  of  the  office  in  monitoring  such  proceed- 
ings is  improving  and  lines  of  communication  with  other  parties  who  monitor  such 
activities  have  been  established. 

Emphasis  presently  is  placed  upon  proceedings  before  the  Public  Service  Commis- 
sion relating  to  the  public  utility  rate  increases  and  proposed  carrier  rate  increases, 
as  well  as  proceedings  before  the  Interstate  Commerce  Commission  relating  to  proposed 
carrier  rate  increases. 

During  the  year  1974  the  Consumer  Counsel  attended  and  participated  in  twenty- 
two  (22)  proceedings  involving  motor  carrier  authorities,  eleven  (11)  proceedings 
involving  proposed  motor  carrier  rate  increases,  thirteen  (13)  proceedings  involving 
proposed  railroad  facility  abandonments,  and  two  (2)  proceedings  involving  utility 
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rate  increases.   It  also  attended  one  (1)  proceeding  before  the  Federal  Power 
Commission  involving  proposed  authority  of  a  utility  to  extend  its  facilities  into 
Montana. 

The  Consumer  Counsel  participated  in  writing  in  twenty-eight  (28)  proceedings 
involving  applications  for  carrier  authority,  twenty-five  (25)  proceedings  involving 
applications  for  authority  to  raise  motor  carrier  rates,  six  (6)  proceedings 
involving  applications  for  authority  to  increase  rail  rates,  three  (3)  proceedings 
for  authority  to  abandon  rail  carrier  facilities  and  three  (3)  proceedings  involving 
applications  for  authority  to  modify  utility  rates.   It  also  participated  in  writing 
in  three  (3)  proceedings  before  the  Interstate  Commerce  Commission  involving 
applications  for  motor  carrier  authority  and  six  (6)  proceedings  involving  applications 
for  authority  to  raise  rail  rates. 

Litigation  and  handling  of  complaints  are  detailed  elsewhere  in  this  narrative, 
as  are  references  to  cooperation  with  other  state  employees  and  offices. 

A  hasty  calculation  of  the  involvements  of  the  Consumer  Counsel  in  administrative 
hearings  and  litigation  discloses  that  the  facts  support  a  conclusion  that  the  Consumer 
Counsel  has  participated  in  transportation  and  utility  proceedings  resulting  in 
forestalling  of  the  imposition  of  rates  in  excess  of  $600,000  during  the  year  1974  in 
transportation  matters  and  in  excess  of  $2,650,304  in  utility  matters. 

REMEDIAL  LEGISLATION 
Under  the  provisions  of  Section  7(4)  of  the  Act,  the  Consumer  Counsel  has 
authority  to  recommend  remedial  legislation  to  the  Legislative  Consumer  Committee. 
In  actual  practice,  the  subjects  of  legislation  are  suggested  by  both  the  Committee 
and  Counsel.  The  discretion  reposes  with  the  Committee  what  proposed  bills  should 
actually  be  introduced  and  carried.  The  facts  that  the  terms  of  all  Committee  members 
expire  with  the  convening  of  the  new  legislature  and  that  only  one  member  of  the 
Committee  will  be  eligible  to  be  a  member  of  the  next  Legislative  Consumer  Committee 
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bearing  upon  the  inclinations  of  the  Committee  to  advocate  remedial  legislation. 

Serious  deliberation  with  respect  to  the  relative  merits  of  proposed  bills 
drafted  pursuant  to  suggestion  of  all  involved  throughout  the  year  was  had  at  the 
Committee's  final  formal  meeting  on  December  20.  Most  bills  meriting  consideration 
had  been  distributed  to  the  Committee  members  in  advance  of  the  meeting.  Minutes  of 
the  December  20,  1974  meeting  of  the  Legislative  Consumer  Committee  reflect  the 
fact  that  the  Committee  felt  it  adviseable  to  wait  and  see  how  the  new  Public 
Service  Commission  handles  its  regulatory  business  and  avoid  burdening  the  legislative 
process  when  cooperation  at  the  administrative  level  might  achieve  the  desired  results 
quicker. 

The  Consumer  Counsel  and  Committee  member,  Representative  Quilici,  were  author- 
ized to  prepare  for  submittal  a  resolution  calling  for  a  study  of  the  rates  of 
return  of  Montana  motor  carriers  and  a  bill  relating  to  the  liability  of  inland 
motor  carriers  in  Montana  for  loss  of  and  damage  to  commodities  in  shipment  by  amending 
R.C.M.  1947,  8-812. 

Respectfully  submitted, 


ffrejUjL/r^irazier      \J 
tana  consumer  Counsel 


Dated 
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